
,

is there are a million of them. Blit what he also illustrates is how
good negotiators J.andlords,are.~Because when asked the question:
Do you.have any comptOmise at ell? He says, no. And the truth is
that is the j)rocess we have. And we will offer any number of com
promises: Connecticut,' Texas, Froricia, a brand-new one. We are
tryinG to reach a compromise. 'That is the whole point of this from
our point of view. And ther&' ara ways to protect ev::rll~~g1e issue
that has been raised here and we are more than· to work
through those. We do need a solution though. And it nHda to be
a national one. . . .

And now just one last thing about the FCC. '1'wo years qo at the
FCC, these isauu. that we nave been talking abOut today were
raised in rulemaking proceedinp and they haven't been answered.
And the primary. reason is the Cbmmjssion, rightfully I believe, is
unclear about its ability to act. They legitimately fie! they don't
have a clear mandate. We think they do have a clear mandate, but
they believe they don't. So somebody need.I to clarity it and I don't
know who you go to when a regulatory authority doesn't believe
they do, except to the lesislative. So we are here and we are aoiDi
to need either some kind of a clear direction or a law. _

Mr. KLINK. Mr. WindhaUI8IL
Mr. WINDHAUSEN. If I could just add in responu to a couple of

things that Mr. Biu also said, we do have eumpla of coDlUJDen
who sought the right to receive service f'lom an individual CLEC
and they were denied that right so we do know of JD!U1Y "nhlppy
consumers, tenants. It is also that Mr. Biu mentioned that we are
looking for the right for 72 di1ferent compania to get into each
building. That is not what we are lookiDi for. For t!ie ma.t part,
what happens is the economics work out that once you have two
or three or perhaps four CLECs into a buildm" no other CLEC is
going to seek acceu because it is jut not economic for them.

We are only ~Mkinglll:C8" where there is space available. If the
landlord can demonstrate that there is no space anymore to accom
modate anyone else, that is tlne. That is a legitimate reason for
him to say, no, I am sorry. I can't take in any more CLEC.. And
that is a reason that we will understand and we are very happy
if that would be written into the legislation.

Mr. KLINK. I thank you very. much. Mr. Chairman, you have
been very kind with the time. I just want to and the hour is Pt:'
ting late. If nothiDi else coma out of my line of questioning, I Jut
think it is important that we recognize that we have not come to
the business community or those who are investinJ and putting up
buildings and own and manl,.. buildings and saymg we want you
to give and you haven't got any. We have actually and I think you
know this and the other members of the committee know it because
they were here-we took their interests into consideration, very
high consideration, when this legislation was written, when it was
passed and we are jut aaking for them to come to the table.

And the intransipnce that I hear. I hope that that is jUIt for a
day. Maybe you weren't prepared for the question. I hope that
there is an ability,. really, to be able to work together so we can
get through this. We are not looking for a steamroller to come over
the top of you, but, on the other hand, we want to get this tech
nology out to the public. Thank you, Mr. Chairman, (or your time.

,
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Mr. TAUZIN. Thank you,Mr. Klink.:l·;nay point out to you, Mr.
Roubana, that' generally. when the FCO: has troubl. finding, you
know, authority to-do something, it is generally because they are
reluctant to do something because when they want to do something
th!lY generally'find authority to do something.

Mr. RoUHANA. Well said. :
Mr. TAUZIN. But I understand the argument.. The gentlelady

from Missouri, the Show Me State. By the way, Karen, it is the
common practice in Federal court when you go there to argue a
case, the court will often ask you how are you here? I mean, what
authority, what jurisdiction do _ have over your case? A ~un

lawyer once said, now, I came by the bus. .
But the Commission is asking how are _ are? What authority

do they have? And it is a good question. Ak. McCarthy.
Ms. McCARTHY. And I can appreciate. Mr. Chairman, that they

would like us to address the~ and make it easier for them.
But I come out of a bac!qround or State government feel pretty
strongly if States like Connecticut and Ohio and Nebre.ak& and
Texas and even Florida are in the process or have addressed this
issue, that probably the question for this committee today is, you
know, if there _re to be Federal legislation, what should be in it?
How is it working out there in the States? 11 there some modal for
us?

And in any of these States, have we got reciprocity going so that
if a building owner is required to provide access on demand, are
they also required to request service on demand? 11 that in any of
the State models? Mr. Ronhana, you made begin, but anyone who
would like to weigh in. I would like to know~ thoughts on what
is out there and working. What would be ideal, if anything, for us
to do.

Mr. RoUHANA. Well, I think that both Connecticut and Texas
have a rather balanced apJ),roach to this and I think either one or
them is particularly good. Personally, I think the Connecticut Act
is the better of the two because it deals with the time problem that
I have been talking about today more directly. Happily, in neither
of those States has anything bad happened to the reel estate mar
ket because of the pes":!" Of the Act. We haven't had, you know,
assaults of thoUlaDda te1ecom companies on p80\,le and there
hasn't been a-I don't think there has been~ diminution or the
value of the reel estate. And certainly wouldDt want to _ that
happen.

Mr. TAUZIN. Would the gentlelady yield? I think she has raiHd
a good question. Do any of those statutes provide an obligation to
serve?

Mr. RoUHANA. I don't know of any that does.
Mr. TAUZIN. Balanced with the right to be served?
I thank thegentle1ady.
Ms. CASE. Communities that are entrenched within these forced

access communities and there is no competition in these commu
nities because of the forced access, because they have a legal and
enforceable right to be there, being the local incumbent. So you are
less likely to have choice and competition. We have zero choice and
competition right now for two new development deals in' Connecti
cut and in New Jersey. And the one community that I referenced

j
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that was in New York was S'lrviced, there were no CU5bmer SIlrvic:e
issues. They didn't even hav') an obligation to proVide tervice with
in 90 days of a resident moving in.

Ms. McCARTHY. Mr. Chairman, I apologize to the panel. Why I
was late was I sit on the Energy Power Subc:c,mmittee and we are
grappling with a similar pri!leiple there that we are tl'.1kiDg about
here in tillecom-and the full committee and all these members will
deal with eventually--ilf this reciprocity, as we deregulate howen
ergy is delivered into the home and the wiring that is in place now
to address these telecom issues will be critical to many of the
issues that we are grappling with in another subcommittee.

So, Mr.C~ I woUld reall~ to hear more thoUfht on
this reciprocity idea and the ri ts that go both ways it you
wouldn't mind a moment more of' .on by-

Mr. TAUZIN. Absolutely. The gentlelady controls the time. If any
of you wants to discusI this with her. How does it work in a com
petitiv_we understand a monopoly market. You have sot a serv
Ice. You have the right to put the wires in in service. But you also
have the service if you want your service. How does that work in
a competitive market? Ms. McCarthy has, I think, raised an ezc:el
lent question.

Mr. PESTANA. In New York State, the cable operators, such as
Time Warner. have to provide service to everybody. AU residents
that want cable get service, ~ardless of how much it colts us. The
com~Jitn. ReN in New York, obviously they just pick the right
buil' or the ones that have the right flnsneill solutiona for
them. they compete unit-by-unit in some locationa and they
compete on a bulk basis sometimes where we basil';~~ get ezcluded
because we have the equipment there, but the oM~ an
agreement where everybody has to hook up to RCN. So we have
those kinds of situations. But we are required to serve eve~.

Ms. MCCARTHY. Mr. Ranblna, do you want to speak to this
please?

Mr. TAUZIN. Yes, address the gentlelady. She controls the time.
Mr. RoUHANA. Yes, I think that there is a physical issue involved

here which is literally the number of pIaces that network inftoa·
structure has to be created 'b:sic:I~~order to deliver service to
everyone. So what we have n . about today is one of the
impediments to actually going to as many places as pouible which
is building access. And I said a little bit earlier that we have lOt
to get as many commen:ial places as we can so we can build the
infrastructure, then start to go to the residential markets. And that
you can't physically pt there any futer than you can get there,
but slowing us down IS not going to get us there futer. So, by mak
ing it harder for us to get into buildings, we won't speed up the
process of ~ttinll to everyone.

So I don t know quite how to answer the ClUestion except to say
physically we have to create the network. That is a one building
at a time thing. There are a million buildings to build it to. We
have Kat to get access ftrst to build to them. That is Just commer
cial. Then there is is it 30 million homes some much bigger number
of multiple dwelling units and then homes that have to be eventu
ally reached. And it is going to take a combined effort of multiple
carriers doing that to get an alternative infrastructure built aero..
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the country. And it is going to be cai?le providers and competitive
carriers, using a variety of technoloJies, that ultimately get us .m
alternative irifrasuucture in all of the facilities we want. But,
clearly, that access, we don't have a shot at that. . .

Ms. MCCARTHY. Have you ever refused service when requesteei
by a building owner? "

Mr. RoUHAN.... By_ a building owner?
Ms. MCCARTHY. Yes. .
Mr. RoUHAN.... Building owners don't ask us for service, tenants

do. If we get an order from a tenant we try to serve them, if our
network can get to them. It is a physical question. If we can get
our network to a· tenant, we want to serve them. We would like to
serve everybody.

Ms. MCCARTHY. Mr. Bitz.
Mr. BITZ. With due respect to my colleague next to me, we have

been turned down. We have contracts with the firm that Mr.
Rouhana represents. We also have buildinp where becaua I as
sume they are not attractive, they have ellicted not to sign up on
those buildings. We have 102 in the Mid-Atlantic area.

So the issue of reciprocity is very important because right now
we have many build1np where we Would like to have service where
we can't because maybe they are too small or the tenant miz is not
desirable from a telecommunicatiol18 service providers' persp..:tive.
So that is an issue of concem to our industry, because, I have men
tioned before, the real point that we are loolDn, to is to have happy
tenants. The amount Of revenue that we get out of this is really
very small. I think it is .8 cents per square foot compared to $19
per square foot for rent. So it is infinitesimal relative to our overall
business model

Ms. McCARTHY. Mr. RoubaDs

Mr. RoUHAN.... I just need to respond to that because if there is
a place we haven't lOne it is becaua we physically can't get there.
I am back to my same isaue. The proceu of constl'UCtiDg a network
across the entire Nation takes a period of time. Time is the No.1
impediment to having competition as quickly as j)(Issible. I mean,
you want to have it as fast as you can have it. Building acceas is
a key impediment to getting there. So we could get into a circular
discUssion about which came tim, but the fact is, if we can't build
the network to places, we can't get to the next place.

Ms. McCARTHY. Well, my orilrfnal ~tion that I posed and di
rected to you was about the fact that if Federal l~tion is need
ed or created what should be in it? And this questIon of reciprocity
is one that I believe the subcommittee would entertain as a com~
nent of that, if we 80 down that path. And so that is why I was
seeking thoughts on whether tha question of reciprocity should be
in it. Let me hear from-what is your name? I am sorry-Mr.
Windhausen.

Mr. WINDHAUSEN. That's right. Thank you. Earlier there was ref
erence made to Connecticut and Teus State statutu on these
issues. They do not contain a reciprocity requirement, I imagine be
cause they found it wasn't necessary. These companjes are common
carriers. They already have an obliC:On under the law to serve.
and to serve in a nondiscriminatory .s. I think the way the ec0
nomics work out is once you are in a building and once you are
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wired, your incentive then, as the CLEC, as the competitor, is to
put as much traffic -onto . those facilities as possible. So it only
makes sense for you to serve as many consumers in that building
as want service. So there is no need for that kind of legislative re
quirement for reciprocity because it will happen anyway, once the
aecess to the building is granted.

Mr. PRAK. If I might, Ms. McCarthy, on the questi.on of obligation
to serve, I represent the over-the-air television induatry, KNBC,
Kansas City, for ezample. We have been told by the Congress and
by the FCC to build out digital television facilities to serve every
one. Our concern in this is that we don't want landlorda standing
in the way of folks who reside in their buildinp being able to re
ceive free, over-the-air television service, however they may receive
it, whether they receive it with an over-the-air antennae or through
cable or shortly, I guess, there will be the opportuDity to receive
it through DBS.

Ms. MCCARTHY. Mr. Chairman, I am not sure there is any othar
individual who wishes to speak. Mr. Sugrue?

Mr. TAUZIN. Any_other want to respond? .
Mr. BllRNSWZ. Yo, Mr. ChairmaD, Ma. McCarthy, I would just

like to return, for a moment, to direc:t your foeua to the c:able com
petition side, with res~ to your core question. When you p...ed
the 1996 Teleeommumeatione &t, part of it wu to create a concept
called "OVS" or open video systems. And one of the tbinp that tIie
cable industry baa hard time with since you pa..ed that &t is the
fact that, as an OVS operator, it is not required to adhere to the
franchising liceneing build out under the same terms and condi
tions that the ezisting cable operator is required to build out.

However, I think you reeofinized when you did that part of the
Act, that it was ablOlutely impouible to expect a new competitor,
a new entrant, coming into a marketll1ace, to overbuild an uistiDg
market which basically is a monopofy, even though 67 pen:ent or
the customers homes take it. You cowd not simply uk a new en
trant to build out all of New York City at the same time and under
the same conditione in which the new entrant 17 or 15 or 2S yun
ago did.

So I think it is a bit diaingenUOUl for that indu.ttry to apeet new
entrants on the cable side to be held to the same standarda as op
posed to what I think you tried to achieve, and that wu to Lv:
a new entrant competition and opportunity to get started and
extend its market, extand its network, as it wu flnanelany and
physically possible.

Ms. MCCAaTHY. Mr. Sugrue.
Mr. SUGRtlB. If I eould juat respond. BKause I don't want to

leave the subcommittee coJifused about the Commission's attitude
toward its own jurisdiction in this &reL The C<ommission has never
said aye or nay with respect to teleeommUDieatione services and
Winstar, for ezamll1e. Part of that is the foeua baa bean on video
because, in part, the law wu IOrt of shaped a little bit with video
in mind. Part because Winetar really wasn't doing much when the
law passed and was being debated " years ago in 1996 and 1996.

Mr. TAUZIN. It is alreedy an old law.
Mr. SUGRUE. In a way it is. We also have a Commission with

four new commissioners since the law paned and a new Wirel811
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Bureau chief and we tend to take a fresh look, shall ws say, at
these issues.

Mr. TAUZIN. Don't use that term.
Mr. SUGRUE. I know. I was deliberately provocative. But so I

don't want to mislead people. We want to look at this issue hard
and my endorsement of some clarification is just to~ our job
easier, frankly, if we had some.

Ms. MCCARTHY. Mr. Chairman, thank you both for this hearing
and for the time you have given me to explore this queation. I'real
ly would be curious to have staff look into the States nd how it is
working out there and appreciate the opportunity to be s part of
this. -

Mr. TAUZIN. Thank YlJu very much and thank we have a lot of
information that we will share with you on those State !aWl! and
at least as much background as we have gathered and, _perhaps,
the witnesses who are uperiencing real world, as you said. in the
mud operations can give us some insight as to their specific obser
vations on how well those State laWl! are working.

The Chair willl'KOgJ'ize the ranking minority member, Mr. Mar
keyfor as much time as you shall~.

Mr. MARKEY. Thank you, Mr. Chairman, very much. Ijust want
to thank you for holcliq this hearing and for the "ceUent testi
mony that we received from the witnuses today. I think we Pietty
much had the issue framed for us today. We have voice and videO
and data industry that wants to provide competition, lower prices, .'
better service to the one-third of Americans that live in apartment
buildings and to bUlinell.s that operate in lanre structurea acrou
the country. And, on the other hand, we have 1egitimate concerns
on the part of the real estate industry: the tenant safety, constitu
tional property right issues, compensation issues that all legiti-
mately are be~ raised by the other side. - .

I think that our task is now very well framed for us. I think it
is important for us to get it and get it resolved. And I would hope
that this would be the kick4 of our etTort to find some common
sense solution that leaitimately deals with the issues raised by all
parties, but toward t&e goal of ensuring that there- is ~b:~~ced
competition available for every tenant in America. And I you
for liolciing the heariDtr.

Mr. TAUZIN. I thank my friend. The Chair recognizes himself'. Let
me, at this point, mention that PeIA has a1Io lIUbmitted testimony
for the record. Without objection, that testimony will be made as
part of the record. .

[The prepared statement of PeIA followa:]
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JAyKrrcllzlr- ... ~
hnottal ConuruuaicatiaM l1Ulu1t7 A~~i'lliO'l

cc: Chainzwl BUley
RaDldDr Member DIDpIl
M.m..... otTeI_mUllica~SU......mi_

Mr. TAUZIN. Let me mau a couple of comments. Firat of an. on
section 207, I think it is interesting to note that one of the reuona
why section 207 is there was to protect the light of the viewer to
put up an antennae and receive the signal. The concern there wu
princiPallY fOCUMd in on direct broadraA te1evision-you are
right-it wu a video kind of concept.

But it was dnlgned to make sure that, in fact, there wouldn't be
a denial in State law, local lawI, or property owners agreements
that would restrict one of the pl'Ojl8rty owners from, in fact, inatall·
iDg a DBS dish and, therefore, otreriD( a competitive choice for the
local incumbent cable. That wu sort of the genesis, perhapa. of the
section but it spew of viewers, not owners, which 18 rather inter
esting. And I Know the Commission ia wreatling with that. What
is the meaning of that term?
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The Congresa could well have said owners are not, you know, no
rutric:tions shall be allowed, to prevent owners, State laws, local
laws, agreements' among- common owners, would prevent a single
owner from putting up an antennae and receiving some of these
services. But the law said viewers, not owners. Does that mean,
then, that the owner of the property can't stand between the view
er, a tenant, and his right to have an antennae, whatever it takes
to receive these signals.

While we were thjnking video and while the Internet is men
tioned twice in the 1996 Act, that is all the browser wasn't even
invented until 1995. It wu being invented at the same time we
were trying to write' a law about switch networka and we weren't
even thinking about, you know, packet networka like the Internet.
While all that is true, bow does that law then, which wu written
with a video concept in mind, apply now to all sortl of wireless
services and wirecf services, that will contain a lot more than
video? That, indeed, could be integrated servica and by all ac
counts will be integrated services. And tho.. are interesting
thoughts that I think we are going to take with us from this hear-

my~ tills testimony by PCIA, PCIA calla for a whole lilt of things
they think would help. I would touch on them real quickly and just
to give you an idea of bow comp1elt we view thiI task. They uk
for nondiacriminatory accesa to buildings. Well, how many? How
manJin~ple should have nondiscriminatory accesa to a single
buil' . You mentioned bow many members now in your uaoda
tion and that is growing. CLECs are growing. Companies are I
mean, we have churned out all kinds of apec:truma for all kinds of
new users and providers out there. And they all want to get to our
homes or our businesses.

How many would have nondiscriminatory access to the same
building? Would they have it over a common wire? Common anten
nae? Or does everyone get to put their own ayatem in? At what coat
to the landowner, the property rights concerns? That is not euy to
deal with.

PCIA mentions the carrier should uaume the coat of insulation
and damage cost. Well, did the monopoly incumbent telephone com
pany have to pay for those coati? Did the owner have to pay for
them? Is the new entrant going to be treated dUferently than the
incumbent when it comes to coat and installation of tho.. systems?
How do you get parity there? Is everybody free or is everybody
charged? And if you go everybody charged, who is going to set the

, charges? Is government going to be settin~arices here? Determin
ing whether it should be $500 maximum whether or not when
I am in a hotel I should be charged that enn buck for a .10 call?
You know, Mr. Markey raiBa that isaue. Do we get into that? Do
we dare go there?

No exclusivity. I notice the Florida statute, for eumple, touches
that, but it says no exclusivity forward. So that there is no abrogat
ing existing contracts. But wbat is a contract baa a 25-year term?
Take it or leave it. You want cable services, you can only have ours
for the next 25 years. When cable wu a monopoly and de facto le
gally then. And now all of a sudden we have got new competitors
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. who want to come'in. Well, we have got an exclusive contract for
, 25 years and nobody'should abrogate it. Not an easy little problem.

No charps to tenants for uiating choice. Well, if the landowner
has a lot of chargea or the providerbas additional c:barp. to reach
that tenant, you m6an you can't pUl that on the tenant? And who

, can? Undttr what c:ircuznaances? And how much? How much of an
add-on can you make? Do we get into that? In a competitive mar
ketplace where we are trying to deregulate, downsize the FCC'.
role, how mucl1 do you really want the FCC involved in all that,
guys and gals? '. .

And it gae. on. I meeD, they have got a whole lilt. For uample.
. the reasonable compensation for the building owners' accee., rates
0' to be based on revenue. Well, again, are we going to get into all

the criteria upon which rate8 are going to be based to COMpeDMte
for the use or buildings or ac:ceM to bUildings to reach thole view
ers who now become not just viewers, but information service CUI
tamers of the future?

The plate is run. I say it again. Thank you very much. You have
enlightened us but you have abo made our livee much more com
plex and for that we thank you because that means our jobs will
continue.

The hearing stande acijourned.
[Whereupon, at 1 p.m., the subcommittee was acijourned.l
[Additional material submitted for the record follows:

STAT!JIZNT or 'I1IZ COIlMtlNlTY AI8OCL\TIONB IMBTmJTII
The CommUDity Aaociatlau IDatltute (CAD I appnclatee tM~ty to ell

dreu the S\lhm!mittee GIl Teb c mWlicatlau, Tride UMI CoaF.... PiC/t.tim GIl
behaJ( of the DatluD" coaclomiojqm .-ciatlau, -.-.tn- UMI p!amled _.
Diti.. to provide the followiDc COIIUIIcte aD the i.- iii __ to bWhflnp UMI fa.
cilitieo by W-munil:ationli pI'lMden. .

CommUDity .-cial:illDe taIl1 oupport a ......pelitift tel munil:atlau marirft.
pla.. and ... worIdnI diliaatIY Uid elI'IcttNI)' to __ tM teJ.wnmunil:atlau
services requeated by ...........w. en.ounnc that tM deli1lWJ iii IlIdI -m.
does not damqe the IIlbetuIlIa1ln-=ant that bom I wwn haft made In ........
tion pl'llJNlftJ. 1ncnuindY, _UDity .-ciatluD re.idente ......H" _,
faster. aDd more oophiet:leated tall c =munil:al:illDe cepebjUtiaa. In ..,... to IlIdI
demanda. re.ident 60uda iii dlxect....... 1ooHnIto YiabJ. ......peI:ltluD &IIUIDI taJe.
communil:al:illDe compan;. .wI the~ that ouCh ......pal:ltIua will
procluce-u IlIUM to provide IIlOI'll cbenead and a1I'ordabIe -m. to tbIir __
mUDitieo. If certain W-munil:al:illDe provid_ have not .... __ lllI c0mmu
nity UIOCiatlau, it la clue lllIa lack iii d_end for tbalr _ -.a_ potaD
tial dame.. to property, the ecudty 01' u-n.. of available opace, 01' otbar IlIdI
1ellitimate coa u. It la not clue to .-ciatluD Intransia-- . . . _.

1Fo_ III wra. CAl .. lbt aatIauI _ fK G __ -ae .. lin III __

r~~c::nn:=:& .l;t',~=:::~ta:~~,"C.~ !Ja':, un":!
o~~ aDd~ ene''''''",

CAl ia ded!cejed tD ...... 'II1Inat, ........... _I _ --l)'.:d lIIaS Jll'1"
IIlDte harmoIly, -UDitJ uiiI la; liblt leldlnbip. CAl u-_,,,, tlIoaIII • ftri.
ety 01 ecNcatioa me PIG' f M ,' t:iaas. ,.....,.,~..1'IIIenaI~
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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the matter of

Implementation of Section 207 of the
Telecommunications Act of 1996

Restrictions on Over-the-Air
Reception Devices: Television
Broadcast, Multichannel Multipoint
Distribution and Direct Broadcast
Satellite Services

CS Docket No. 96-83

PETITION POR RECONSIDERATION

Pursuant to Sections 1.106 and 1.429 of the Commission's

rUles,l WinStar Communications, Inc. (IWinStar"), Teligent, Inc.

("Teligent"), NEXTLINK Communications, Inc. ("NEXTLINK"),

Association for Local Telecommunications Services ("ALTS"), and
'.

the Personal Communications Industry Association ("PCIA") hereby
'.

petition the Commission for reconsideration of the Second Report

and Order in the above-captioned docket, released November 20,

1998 (the "Order"). 2

I . INTRODUCTION AND SUMMARY.

This proceeding concerns implementation of Section 207 of

the Telecommunications Act of 1996 (111996 Act"). In Section 207,

Congress required the Commission to promulgate rules that

prohibit restrictions on viewers' installation of devices that

1

2
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47 C.F.R. § 1.106 & § 1.429.

In re Implementation of Section 207 of the
Telecommunications Act of 1996, Second Report and Order, CS
Dock. No. 96-83 (rel. Nov. 20, 1998) ("Order").



receive over-the-air video programming. In its Order, the

Commission extended its over-the-air reception devices rule to

prohibit restrictions that hamper consumer use of television

antennas, small satellite dishes, and wireless cable antennas to

include viewers who rent or occupy multi-tenant buildings and

wish to install and use such devices in areas where they have

exclusive use, such as balconies or patios. The Commission

declined to extend Section 207's protection to renters or tenants

of multi-tenant buildings that do not have property under their

exclusive use suitable for the installation of Section 207

devices. The Commission found that it did not have the statutory

authority to prohibit restrictions on installation of Section 207

devices in or on common or restricted use areas, such as rooftops

of multi-tenant buildings.

Thus, the Commission's new rules would prohibit certain

restrictions of highly limited scope, but in practice effectively

will deny the benefits of Section 207 to the overwhelming

majority of consumers that do not have access to a patio or

balcony and line-of-sight to a Section 207 video programming

provider. For these consumers, under the FCC's extraordinarily

narrow rendering, their building owners, landlords, or

condominium associations effectively mandate their choice of

video programming service. That result is directly contrary to

the 1996 Act.

The purpose of the 1996 Act was to open telecommunications

markets for all Americans so that consumers would have the

largest possible range of choices for telecommunications

-2-
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services. It was not Congress' intent to effectively

discriminate against and exclude a whole class of consumers,

constituting millions of tenants of multi-tenant buildings, from

the protections of Section 207, thereby as a practical matter

potentially ensuring the creation of a technology-deprived class

of consumers. Thus, the Commission should reconsider the Order

and revise its rules so as to honor the clear intent of Congress

and complete the implementation of Section 207 and protect these

consumers. The Commission should prohibit any restriction (other

than those clearly justified by safety concerns) that would

prevent tenants of a multi-tenant building from haVing access to

common areas and restricted use areas for the installation of

Section 207 devices.

Such a prohibition would not be a ~ ~ taking of property

within the meaning of the Fifth Amendment. Rather, the

Commission would be regulating a preexisting contractual

arrangement between the building owner, landlord, or condominium

association and the tenant. The Supreme Court has held that such

regulation does not give rise to a Fifth Amendment "taking" for

which compensation would be required, a clear legal red herring

raised by certain real estate interests unsupported by the

relevant caselaw. Indeed, the public interest compels the full

implementation of Section 207 consistent with this petition.

Through such implementation, competition in the video programming

business will be enhanced and current concentration in the market

will be reduced, and Congress' overall policy in the 1996 Act to

enhance consumer choice will be promoted.

-3-
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II. Interest of Petitioners

A. WinStar.

WinStar is a pioneer in offering local telecommunications

services using fixed wireless technology, including both 38 GHz

facilities and LMDS facilities. Fixed wireless technology has

the potential to bring a variety of voice, data, and video

services to users and viewers more rapidly and efficiently than

competing technologies. However, the competitive potential of

fixed wireless services depends heavily on users' and viewers'

ability to receive such services, which require installation of

antennas with line-of-sight access to other antennas.

WinStar accordingly is directly impacted by any decision

bearing on the opportunities for customers of wireless services

to obtain access to their servfce providers, particularly where

such access involves use of antennas on the rooftops of multi

tenant buildings. On September 20, 1996, WinStar filed a

Petition for Reconsideration of CC Docket 96-98 on the issue of

nondiscriminatory access to buildings and rooftop access pursuant

to Section 224, a Petition that remains pending more than two and

one-half years later. WinStar participated actively in CS Docket

97-151 and CS Docket 95-184, in which the Commission considered

issues of building access for providers of wireless services. In

May 1998, WinStar supported Teligent's still-pending petition for

reconsideration of the Commission's February 1998 Report and

Order in that docket, urging the Commission to rule that Section

224(f) of the Communications Act requires access for all carriers

to building rooftops where the incumbent telecommunications

-4-
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utility has access to the rooftop via easement or otherwise.

WinS tar continues to stand by its outstanding petitions regarding

other Sections of the 1996 Act. WinStar, at present, is also

deeply concerned about the Commission's decision to so narrowly

interpret Section 207 as to virtually render it meaningless in

terms of the practical realities of fixed wireless deployment and

engineering.

B. Teligent.

Teligent, a leading communications provider using fixed

wireless technology, is licensed by the Commission to transmit

signals in the 24 GHz band. Teligent provides voice, data and

video telecommunications services, including local telephone

service, primarily by deploying fixed wireless point-to-

multipoint broadband networks in numerous locations throughout

the United States. Unlike copper- and fiber-based systems,
'.

Teligent's fixed wireless system does not have any physical wires

to install and maintain between the customer's antenna and

Teligent's base station antenna. Rather, the network equipment

necessary to transmit a signal from a customer antenna to

Teligent's base station antenna is placed on private property

most often on rooftops of buildings.

c. NBXTLINX.

NEXTLINK was founded in 1994 to provide local facilities-

based telecommunications services to its targeted customer base

of small- and medium-sized businesses. Today, NEXTLINK is a

rapidly-growing telecommunications company focused on providing

high-quality local, long distance, and enhanced

-5-
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telecommunications services at competitive prices. NEXTLINK

operates 21 facilities-based networks providing local and long

distance services in 36 metropolitan areas throughout the

country. NEXTLINK provides competitive access provider ("CAP")

services in many locations as well. NEXTLINK also offers small-

and medium-sized businesses an integrated package of enhanced

telecommunications services. In short, NEXTLINK focuses on

services that it believes are at the core of the local exchange

market -- standard dial tone, multi-trunk services and advanced

telecommunications services.

In addition to its fiber network, NEXTLINK owns a 50 percent

share of a joint venture with Nextel Spectrum Acquisition Corp.

("Nextel"), called NEXTBAND Communications, L.L.C. ("NEXTBAND").

NEXTBAND obtained 42 LMDS licenses at the Commission's auction in

March 1998. LMDS has been designated by the FCC for use in the,

provision of fixed wireless voice, data and video services. LMDS

technology provides the capability for integrated, two-way

digital distribution of multimedia services via large, high-

quality bandwidth similar to fiber optic cable, but delivered

through rooftop antennas without a wire. LMDS spectrum can,

therefore, be used to provide a broad range of telecommunications

products, including video programming. NEXTLINK announced on

January 14, 1999 that it has reached an agreement in principle to

acquire Nextel's 50 percent share in NEXTBAND for approximately

$137.7 million. If the transaction takes place, the 42 NEXTBAND

licenses will be under NEXTLINK's sole control. Also on January

14, 1999 NEXTLINK announced its agreement to acquire WNP

-6-
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Communications, Inc. ("WNP") for approximately $695 million.

Upon FCC approval and consummation of the merger, NEXTLINK will

acquire WNP's 40 LMDS licenses. If both transactions are

approved by the FCC and closed, NEXTLINK will hold 82 LMDS

licenses that cover most of the major U.S. cities.

NEXTLINK believes that the acquisition of the LMDS licenses

will provide NEXTLINK new access and transport capabilities to

complement its existing local and developing inter-city fiber

networks. By reducing NEXTLINK's dependence on incumbent local

exchange carrier facilities, NEXTLINK will gain increased

efficiencies and control over its costs. Additionally, NEXTLINK

will have the ability to offer innovative services that are not

possible using ILEC networks. Consumers accordingly will benefit

from NEXTLINK's ability to design flexible and cost-effective

transmission solutions to suit their needs. Additionally,

NEXTLINK will be able to expand its footprint, enter new markets

and reach new customers where there is currently little

competition for the ILECs. NEXTLINK is therefore directly

effected by any decision bearing on the opportunities for

customers to obtain access to wireless services.

D. ALTS.

ALTS is the leading national industry association whose

mission is to promote facilities-based local telecommunications

competition. Located in Washington, D.C., the organization was

created in 1987 and represents companies that build, own, and

operate competitive local networks. Three of ALTS members are

WinStar, Teligent, and NEXTLINK.

-7-
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E. PCIA.

PCIA is an international trade association that represents

the interests of the commercial and private mobile radio service

communications industries and the fixed broadband wireless

industry. PCIA's Federation of Councils includes: the Paging

and Messaging Alliance, the PCS Alliance, the Site Owners and

Managers Association, the Association of Wireless Communications

Engineers and Technicians, the Private Systems Users Alliance,

the Mobile Wireless Communications Alliance, and the Wireless

Broadband Alliance. As the FCC-appointed frequency coordinator

for the Industrial/Business Pool frequencies below 512 MHz, the

800 MHz and 900 MHz Business Pools, the 800 MHz General Category

frequencies for Business Eligibles and conventional SMR systems,

and the 929 MHz paging frequen9ies, PCIA represents and serves

the interests of tens of thousands of FCC licensees. PCIA's

Wireless Broadband Alliance membership includes LMDS licensees,

operators, and equipment manufacturers, each of whom have a

vested interest in the ability of video service providers to

access multi-tenant buildings.

P. Section 1.106(2) (b) (1) Showing.

The Commission released the further notice on which the

Order in this proceeding is based in August 1996, with comments

and reply comments due in September and October 1996,

respectively. At that time, WinStar was a new participant in the

telecommunications industry, focused primarily on launching a

business devoted to the provision of voice and data

telecommunications over fixed point-to-point 38 GHz wireless
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facilities, and in fact had yet to launch facilities-based'

switched local services in even its first market. In 1997, the

Commission enabled 38 GHz licensees to provide point-to

multipoint services, and WinStar also acquired LMDS

authorizations in 1998. In 1998, WinStar's business plans grew

to encompass potential video offerings, primarily using its LMDS

facilities. At that time, the issues in this proceeding

regarding viewer access to LMDS services ~ antennas in shared

and restricted areas of multi-tenant buildings first became

directly relevant to WinStar's business plans. By then, the

comment period in this proceeding was long over. WinStar

therefore has the "good reason" required by Section

1.106(2) (b) (1) of the Commission's rules for seeking

reconsideration of the Order w~thout having formerly participated

in this proceeding.

As for Teligent, the further notice requested by the

Commission was issued prior to the development of Teligent and

its business plan as it is known today. Indeed, Alex Mandl, the

Chairman and CEO of Teligent, did not join the company until

after the release of the further notice. For this "good reason,"

Teligent's concerns regarding the Commission's Order should be

heard.

Due to NEXTLINK's recent LMDS acquisitions and evolving

business plan for wireless services, NEXTLINK could not have been

aware that the Commission's proceeding would be relevant to its

business at the time the Commission released the further notice.

-9-
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Thus, NEXTLINK' s concerns in this proc"eeding" should be considered

fully by the Commission.

As an association whose largest members include WinStar,

Teligent and NEXTLINK, ALTS was not in the position to

participate in the comment period of the Commission's Order. Due

to the serious issues the Order raises regarding these members'

interests, ALTS has a "good reason" to join its members in this

Petition.

Similarly, PCIA has a "good reason" to seek reconsideration

of this Order. PCIA's members include LMDS licensees which did

not even have their licenses when the Further Notice was

released. In fact, the Commission recently issued a substantial

number of new LMDS licenses last year. Thus, it was only at this

recent date that these LMDS licensees began expending resources

toward the implementation of their service. While LMDS licensees
'.

are still planning their systems and services to be offered, it

is reasonable and in the public interest for the FCC to hear

their concerns regarding the provision of video services to

tenants in multi-tenant buildings as it is likely that LMDS

licensees may choose to offer video programming services. Thus,

in the interest of fairness and towards the promotion of real

competition in the video programming business, the Commission

should hear the concerns of LMDS licensees as described in this

Petition.
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III. CONGRESS INTENDED FOR SECTION 207 TO PROMOTE COMPETITION AND
PROTECT ALL AMERICAN CONSUMERS FROM RESTRICTIONS THAT IMPAIR
THEIR ABILITY TO USE SECTION 207 DEVICES.

The Commission should reconsider and revise its decision to

recognize explicitly that it has -- and should exercise -- the

statutory authority to prohibit restrictions imposed by building

owners, landlords, or condominium associations on installation of

Section 207 devices in common areas and restricted use areas.

Section 207 provides that the commission shall:

promulgate regulations to prohibit restrictions
that impair a viewer's ability to receive video
programming services through devices designated
for over-the-air reception of television broadcast
signals, multichannel multipoint distribution
service, or direct broadcast satellite services. 3

The statute requires the Commission to promulgate regulations

that prohibit restrictions on receipt of video programming from

over-the-air-reception devices'~ Such prohibited restrictions

include the refusal of a buildin~.owner, landlord, or condominium

association to permit a viewer to receive video programming from

a device in common areas or restricted use areas.

While the Commission has promulgated rules of relatively

limited practical impact that, for example, prohibit civic

associations from restricting landowners' use of Section 207

devices, and protect renters from landlords' restrictions on

installation of Section 207 devices on property under renters'

exclusive use, the overwhelming majority of the public entitled

to the protection of Section 207 was left absolutely unprotected

3
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Section 207 of the Telecommunications Act of 1996, Pub. L.
No. 104-104, 110 Stat. 114 (1996).
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by the Commission's rules. These are the consumers that cannot

receive over-the-air signals using Section 207 reception devices

on property under their exclusive use due to lack of line-of

sight or lack of a balcony or patio, or due to other physical

restrictions. It is critical to note that the FCC's reliance on

the installation of reception devices on a tenant's patio or

balcony appears predicated virtually entirely on the ~ parte

presentations of Cellularvision in late 1996,4 a failed company

now in bankruptcy. The real life deployment experience of

WinStar and Teligent, among others, collectively in more than 30

major markets over the past three years has proven conclusively

that, as a practical engineering matter, the realities associated

with a line-of-sight technology cannot be supported given the

necessities of widespread deployment -- by anything other than

rooftop access. Under the subject ruling, these consumers in

practice are now limited to purchasing video programming

sanct.ioned by their building owners, landlords, or condominium

associations.

In its Order, the Commission states that Section 207

"applies on its face to all viewers," and that it "should not

create different classes of 'viewers' depending upon their status

as property owners. ,,5 However, the Order does not apply Section

207 to all viewers, and it creates classes of viewers by

disparately treating consumers that occupy multi-tenant

4

5
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See Order, at 1 2, note 6.

Order, at , 13.
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buildings. Under the rules adopted in the Order, those viewers

in multi-tenant buildings that have a balcony or patio within

their exclusive use and can achieve line-of-sight to their

provider receive the protection of Section 207; however, those

viewers in multi-tenant buildings who do not have a balcony or

patio or do not have line-of-sight do not receive Section 207

protection,6

The Commission's finding that Section 207 by its very terms

applies to all viewers is correct. It naturally follows that

Section 207 protections via implementing regulation of necessity

must be extended to all viewers -- including the millions in

multi-tenant buildings that do not have the ability to use a

Section 207 device from within their private space. This is

consistent with and effectively mandated by the procompetitive

purposes of the 1996 Act. Congress specifically intended that
"

the 1996 Act would provide for:

a pro-competitive, de-regulatory national policy
framework designed to accelerate rapidly private
sector deployment of advanced telecommunications
and information technologies and services to all
Americans by opening all telec9mmunications
markets to competition .

6

7
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In paragraph 2 of the Order, the Commission relies upon the
fact that LMDS devices will be capable of receiving signals
inside buildings. Indeed, it cites to a representation made
by a party that it already had such a device. Pursuant to
the knowledge of the parties to this Petition, such a device
does not exist, and it is very uncertain whether such a
device is technically feasible. Order, at , 2, note 6.

S. Rep. No. 230, 104th Cong., 2d Sess 1 (1996).
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